DEPARTMENT OF STATE REVENUE
Revenue Ruling # T 98-02

December 16, 1998

NOTICE: Under IC 4-22-7-7, this document is required to be published in the
Indiana Register and is effective on its date of publication. It shal remain
in effect until the date it is superseded or deleted by the publication of a
new document in the Indiana Regiser. The publication of this document
will provide the generd public with information about the Department's
officid pogition concerning a specific issue.

ISSUE

Gross Income Tax, Adjusted Gross Income Tax, Supplementd Net Income Tax and
Sdles/Use Tax — Inventory Securitization

Authority:  Treas. Reg. Section301.7701-3(b)(1)(ii)), IRC Section63, 1C 6-3-1-3.5,
IC 6-3-1-11, IC6-3-8-2, IC6-21-1-16, IC6-2.1-1-10, Rule45 IAC 1-1-58, IRC
Section118; IC 6-2.1-3-3, Rule 45 IAC 1-1-54, IC 6-2.1-1-2, IC 6-2.5-5-6, IC 6-2.5-4-5,
IC 6-3-2-2, IC 6-2.5-5-5.1

The taxpayer requests the Department to rule on the gpplication of gross income tax,
adjusted gross income tax, supplementa net income tax and sdes/use tax to inventory
Securitization.

STATEMENT OF FACTS

Corporation A owns and operates a production facility in Indiana and, through wholly
owned subddiaries, owns patnership interests in other production facilities in Indiana
Corporation A currently purchases raw materias, processes those materids into finished
products, and sdlls the finished products to its customers. Corporation A generdly holds
title to the raw materias, work in process and finished goods inventory during dl stages
of the process.

Corporation A has inventories of tangible persond property including, but not limited to,
rav materiadls, consumables, supplies, work in process and finished goods located
throughout Indiana and dsewhere ("Invertory™). Much of this Inventory is purchased by
Corporation A exempt from sdes and use tax pursuant to the various manufacturing
exemptions set forth at IC 6-2.5-5 et seq.

CorporationA is now planning to implement a financng arangement known as
inventory securitization, i.e., borrowing money usng subgtantidly al of the Inventory as



IT 98-02
Page 2

security or collatera.  This financing arrangement will enable Corporation A to lower its
overdl borrowing costs.

Most of the accounts receivable from CorporationA's sde of product are sold to an
affiliate, CorporationB, that was created to facilitate accounts receivable - based, secured
financing.  CorporationB is qualified to do busness in Indiana  CorporaionB files
Financid Inditutions Tax returns and pays FIT to the State of Indiana. Corporation B
and CorporationA file a consolidated gross income tax return pursuant to a prior
Departmentd ruling.

As contemplated, CorporationA will creste a new gpecid purpose, single-member
limited ligdility company, herenafter "LLC".  CorporationA will be the LLCs sole
member and sole owner. The LLC will not make an eection under Trees. Reg. Section
301.7701 to be treated as a corporation. Therefore, for federa tax purposes, the LLC will
be disregarded as an entity separate from its owner, CorporationA. See Treas. Reg.
Section 301.7701-3(b)(L)(ii).

For bankruptcy law purposes, the LLC will be "bankruptcy remote' from CorporationA.
The condituent documents will, for example, provide that the vote of a person
independent from Corporation A (i.e, a person unaffiliated with CorporationA) will be
required before the LLC can voluntarily file bankruptcy, and will contain other
requirements that the LLC maintain a separate existence, so that a bankruptcy filing by
Corporation A would not result in the LLC being consolidated into such Corporation A
estate.

The LLC will dso hold itsdf out to the public under its own name as a separate and
diginct legd entity. It will conduct its busness from an office that is separate and
diginct from CorporaionA, athough such office may be leased from CorporaionA or a
Corporation A dffiliste.  The LLC shdl have its own books and records and bank
accounts. Its assets and liabilities shal aso be accounted for separatdy from those of
any other entity or person.

Shortly after the formation of the LLC, Corporation A will sdl to the LLC and the LLC
will purchase from CorporaionA subgantidly dl of CorporationA's Inventory.
Thereefter, Corporation A will continue to purchase dl tangible persona property needed
to make the product, but will sdl to the LLC on a daly (or otherwise regular) bass
subgtantidly al of the Inventory that it (CorporationA) purchases or otherwise acquires.
All such Inventory sold or that will be sold by CorporationA to the LLC is hereinafter
referred to as the "Collaterd Inventory.” Corporation A will continue to own and use
certain Inventory and may purchase certain Inventory that is not sold to the LLC, but is
instead sold to others.

All of these sdes of Collatera Inventory from CorporationA to the LLC will be true
sdes and title to the Collaterd Inventory will pass to the LLC. Pursuant to a Processing
and Servicing Agreement, CorporationA will purchase, use, consume, dore, mantan,
process and sdl the Collaterd Inventory on behdf of the LLC. The LLC may have few
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or no employees and it will own no sgnificant tangible property, other than the Collaterd
Inventory.

The LLC will pay CorporationA for the Collatera Inventory with Senior Notes secured
by the LLC's Collaerd Inventory holdings, subordinated notes, by an increase of the
equity interest and, if avallable, cash. The Senior Notes will be secured by, among other
things, a pledge of the Collaterd Inventory owned by the LLC to an indenture trustee
("Collaterd Agent") appointed for that purpose.

Corporation A will then be in a position to and may:

0] sl the Senior Notes that it receves from the LLC to third-paty financd
indtitutions for cash, and, from time to time, may repurchase such Senior Notes
for cash, and/or

(i) pledge the Senior Notes that it receives from the LLC to secure Letters of Credit
from third-party financid inditutions.

Corporation A will not dways sdl the Senior Notes tha it receives from the LLC or
pledge them to secure Letters of Credit. Whether the Senior Notes are sold or pledged at
any time will depend on CorporationA's cash needs and the avalability and
attractiveness of dternative funding sources to CorporationA. In short, the creation of
the LLC, the conveyance of Collaera Inventory to that entity, and the other facts
described in the ruling requests put "in place’ the arangement by which third party
lenders are committed to make inventory-secured revolving loars, thus providing a ready
source of liquidity for Corporation A.

As noted above, pursuant to a Processng and Servicing Agreement with the LLC,
Corporation A will provide the processng and other activities to make and sdl finished
products. In other words, Corporation A will become a processor. Corporation A will be
pad a fee by the LLC for its processng services and other activities on behdf of the
LLC. CorporationA will, on behdf of the LLC, sdl the finished products, invoicing the
customer and shipping the products dl for the account of the LLC. Customer purchase
orders will be directed to CorporationA or the LLC, and the invoices and other
documents generated by the sale will al be in CorporationA's or the LLC's name. The
products will be sold to the same customers or types of customers to whom
Corporation A currently sdlls.

The sde of the products will generate accounts receivable, most of which will be sold to
CorporationB.  CorporationB will pay for these accounts recevable by issuing
subordinated notes ("Receivable Notes') to the LLC. As the accounts receivable held by
CorporationB are collected, the cash will be used, among others things, to pay off the
Receivable Notes issued by Corporation B.

The cash, in repayment of the Receivable Notes issued by Corporation B to the LLC, will
actualy be received by CorporationA, acting as servicer for the LLC and on behdf of
the Collateral Agent. Corporation A will generdly goply that cash as follows  fird, cash
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will be pad to the Collaterd Agent that will use it to pay interest and principd on the
Senior Notes held by the third-party lenders; second, cash will be used to pay dl of the
expenses of the LLC, and/or used to pay the subordinated notes issued by the LLC to
Corporation A and/or used by the LLC to purchase new Collaerd Inventory from
Corporation A; third, cash will be used to repay principd on remaning Senior Notes, and
fourth, cash will be distributed to Corporation A, as the sole member of the LLC.

Following the submisson of its ruling request, but before implementation of the
inventory securitization described herein, Corporation A advised the Department that its
parent corporation had sold al of its stock in CorporationA to CorporationC, an
undfiliated third party, and that an IRC Section 338(h)(10) dection was made to treat
this stock sde as an asset sde by CorporationA for federal income tax purposes.
However, after the acquidtion of CorporationA's stock by Corporation C, Corporation A
will continue to own 100% of the stock of Corporation B.

DISCUSSION AND RULINGS

Corporation A submitted the following <Satements addressing income tax issues for
Departmentd review:

1 The LLC will be ignored as an entity separate from Corporation A for gross
income tax, adjusted gross income tax and supplementd net income tax purposes
and will not itsdf be subject to or have any liability for gross income tax, adjusted
gross income tax, or supplementa net income tax.

RULING

Pursuant to Treas. Reg. Section 301.7701-3(b)(1)(ii), Internal Revenue Code Section 63,
IC 6-3-1-3.5, IC 6-3-1-11, IC 6-3-8-2, IC 6-2.1-1-16 and IC 6-2.1-1-10, a single member
LLC that is disregarded as an entity for federd income tax purposes is, dso, disregarded
as an entity separate from its owner for Indiana gross income tax, adjusted gross income
tax and supplementa net income tax purposes. The Department rules, therefore, that the
LLC will be ignored as an entity separate from Corporation A for gross income tax,
adjusted gross income tax and supplemental net income tax purposes and will not itsdlf
be subject to or have any liability for gross income tax, adjusted gross income tax or
supplemental net income tax.

2. The cregtion and capitdization of the LLC by Corporation A will not result in any
Indiana gross income tax, adjusted gross income tax, or supplemental net income
tax liabilitiesto Corporation A.
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RULING

Pursuant to Rule45 IAC 1-1-58, Interna Revenue Code Section118, IC 6-3-1-3.5,
IC 6-3-1-11 and IC 6-3-8-2, the capitdization of an LLC by a corporetion is not a taxable
event for gross income tax, adjusted gross income tax and supplemental net income tax
purposes. The Depatment rules, therefore, that the crestion and cepitalization of the
LLC by Corporation A will not result in any gross income tax, adjusted gross income tax
or supplementa net income tax liabilitiesto Corporation A.

3. Corporation A will have no gross income tax liability on amounts that it receives
from the LLC, including amounts.

@ recelved from sales of Collatera Inventory to the LLC;

(b) received for the processng of Collatera Inventory into products and for
any other activities that Corporation A performs for or on behdf of the
LLC; ad

(© received as digtributions from the LLC.

RULING

IC 6-2.1-1-16 and IC 6-2.1-1-10 provide that a single member LLC that is disregarded as
an entity for federa income tax purposes is, ds0, disegarded as an entity separate from
its owner for gross income tax purposes. The Depatment rules, therefore, thet
Corporation A will have no gross income tax ligbility on amounts that it receives from
the LLC, incdluding amounts:

@ received from sdes of Collaterd Inventory tothe LLC;

(b) received for the processng of Collatera Inventory into products and for
any other activities that Corporation A performs for or on an behdf of the
LLC; ad

(© received as digtributions from the LLC.

4. Corporation A will have no gross income tax ligbility on the amounts it receives
on behaf of or as servicer to the LLC, or on behdf of the Collatera Agent.
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RULING

IC 6-2.1-1-16 and IC 6-2.1-1-10 provide that a single member LLC that is disregarded as
an entity for federd income tax purposes is aso disregarded as an entity separate from its
owner for gross income tax purposes. Such being the case, any amounts received by
Corporation A on behdf of, or as servicer for, the LLC from third parties are, in fact,
received by CorporationA. The Department rules, therefore, that these amounts received
by CorporationA from third paties will be subject to gross income taxation a the
applicable rate (eg., a the low rate on amounts from the LLC's sdes of goods) unless
exempt, deductible, or otherwise nontaxable pursuant to a specific provison found in
IC 6-2.1. However, the Department confirms that to the extent such amounts are taxable,
such amounts will be includable in CorporationA's gross income only once, not twice,
i.e, such amounts, if taxable, will not be included twice in CorporaionA's gross income,
once as received by Corporation A and once as received by the LLC.

Rule 45 IAC 1-1-54 dates that, "taxpayers are not subject to gross income tax on income
received in an agency capacity.” The Depatment rules, therefore, that Corporation A
will have no gross income tax liadility on the amounts it receves on behdf of the

Collatera Agent in an agency capacity.

5. The LLC will be ignored as a separate entity from CorporationA for gross
income tax exemption purposes and CorporationA will be entitted to an
exemption from Indiana gross income tax on recepts from the LLC's sde of
products or other items (which will be treated as receipts of Corporation A under
IC 6-2.1-1-10), to the extent such receipts qudify for exemption if they had been
recaved directly by CorporationA from the sde of products or other items.
Specificaly, to the extent the sde of products or other items by the LLC would,
ignoring the LLC as an entity separate from Corporation A, be exempt from gross
income tax as a nontaxable outshipment under IC 6-2.1-3-3 or the regulations
promulgated by the Depatment, CorporationA will be afforded the same
exemption(s) in reporting those receipts for gross income tax purposes.
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RULING

IC 6-2.1-3-3 provides that, "Gross income derived from business conducted in commerce
between the State of Indiana and either another state or a foreign country is exempt from
gross income tax to the extent the State of Indiana is prohibited from taxing that gross
income by the United States Conditution.” The Depatment rules, therefore, that the
LLC will be ignored as a separate entity from Corporation A for gross income tax
exemption purposes and Corporation A will be entitted to an exemption from Indiana
gross income tax on receipts from the LLC's sdle of products or other items (which will
be treated as receipts of Corporation A under IC 6-2.1-1-10), to the extent such receipts
qudify for exemption if they had been received directly by CorporationA from the sde
of products or other items. Specificdly, to the extent the sde of products or other items
by the LLC would, ignoring the LLC as an entity separate from CorporationA, be
exempt from gross income tax as a nontaxable outshipment under IC 6-2.1-3-3 or the
regulations promulgated by the Department, CorporationA will be afforded the same
exemption(s) in reporting those receipts for gross income tax purposes.

6. CorporationA may continue to file consolidated gross income tax returns with
CorporationB and will be entitted to deduct on those consolidated returns the
LLC's receipts from the sde of accounts receivable to CorporationB, just as it is
currently deducting the receipts from its sde of accounts receivable to
Corporation B.

RULING

Consgent with a prior Depatmentd ruling, the Depatment rules that Corporation A
may continue to file consolidated gross income tax returns with CorporationB and will
be entitled to deduct on those consolidated returns the receipts from the LLC's sde of
accounts receivable to Corporation B (which will be trested as receipts of Corporation A
under IC 6-2.1-1-10), just as it is currently deducting the receipts from its sde of
accounts receivable to Corporation B.

7. Corporation A will have no gross income tax ligbility on the sde or pledge of the
LLC's Senior Notes to the third-party lenders. Because the LLC is disregarded as
an entity separate from CorporationA for gross income tax purposes,
Corporation A's receipts from the sde or pledge of these Senior Notes will be
treated for gross income tax purposes as the nontaxable receipt of borrowed

money.
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RULING

IC 6-2.1-1-2 provides that the term "gross income' does not include borrowed money.
The Department rules, therefore, that CorporationA will have no gross income tax
ligbility on the sdle or pledge of the LLC's Senior Notes to third-party lenders. Because
the LLC is disregarded as an entity separate from Corporation A for gross income tax
purposes, CorporationA's receipts from the sde or pledge of these Senior Notes will be
treated for gross income tax purposes as the nontaxable receipt of borrowed money.

8. Corporation A's transactions with the LLC and its receipts on behdf of or as
sarvicer for the LLC, or on behdf of the Collaterd Agent will be completely
disregarded in determining CorporationA's adjusted gross income for adjusted
grossincome tax and supplementa net income tax purposes.

RULING

Pursuant to Treas. Reg. Section 301.7701-3(b)(1)(ii)) a sngle member LLC is ignored as
an entity separate from its owner. 1C 6-3-1-3.5 and 1C 6-3-1-11 provide tha Indiana
corporate adjusted gross income tax is based on Internd Revenue Code Section63
"taxable income" with modifications. The cdculaion of supplementa net income tax is
based on the adjusted gross income derived from sources within the State of Indiana
pursuant to IC 6-3-8-2. The Department rules, therefore, that:

@ any income or receipts that Corporation A receives from transactions with
the LLC will be completdly disregarded in determining Corporation A's
adjusted gross income and supplementa net income tax liabilities; and

(b) any income received by CorporationA on behdf of the LLC will be
includable in CorporaionA's adjusted gross income for adjusted gross
and supplemental net income tax purposes to the extent it is included in
CorporationA's Internd  Revenue Code Section63 "taxable income”
unless it is exempt or othewise nontaxable pursuant to a gpecific
provison found in IC 6-3. The Depatment, however, confirms that such
income received by Corporation A on behdf of the LLC will be includeble
in CorporationA's adjusted gross income only once and not twice, i.e,
such income will not be included twice in CorporationA's adjusted gross
income, once as received by Corporation A and once as received by the
LLC.

The Depatment, aso, rules that CorporationA's receipts on behaf of the Collaterd
Agent will be disegarded in determining CorporationA's adjusted gross income for
adjusted gross income tax and supplementa net income tax purposes to the extent these
receipts are not included in Internd Revenue Code Section 63 "taxable income.”

0. For sdes factor purposes, the LLC will be disregarded as an entity separate from
CorporationA.  Accordingly, CorporationA will not include in its Indiana sdes
factor:
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@ amounts thet it recelves from the LLC from sdes of Collaterd Inventory;

(b) amounts that it receives from the LLC for the processing of Collaterd
Inventory into products and for any other activities that Corporation A
performs for or on behdf of the LLC;

(© amounts that it receives from the LLC as didributions;

(d) amounts that it receives on behdf of or as servicer tothe LLC; and

(e amounts that it receives on behdf of the Collaterd Agent.

RULING

Pursuant to Treas. Reg. Section 301.7701(b)(2)(ii) a single member LLC is ignored as an
entity from its owner. IC6-3-1-35 and IC 6-3-1-11 provide that Indiana corporate
adjusted gross income tax is based on Internd Revenue Code Section63 "taxable
income' with modifications. The Depatment rules, therefore, that for sdes factor
purposes, the LLC will be disregarded as an entity separate from CorporationA.
Accordingly, Corporation A will not include in its Indiana sales factor:

@ amountsthat it recelvesfromthe LLC fromsdesof  Collatera Inventory;

(b) amounts that it receives from the LLC for the processing of Collaterd
Inventory into products and for any other activities that Corporation A
performs for or on behdf of the LLC; and

(© amounts that it receives from the LLC as digtributions.

The Department, further, rules that amounts received by Corporation A on behdf of, or
as a savice for, the LLC from third parties are, in fact, received by CorporationA.
These amounts, therefore, will be included in its Indiana sdes factor, unless, a datutory
provison can be found in IC 6-3 to eiminate these amounts from its sdes factor. The
Department, however, confirms that such amounts, to the extent they are includable in the
sdes factor, shdl be included only once, and not twice, i.e, such amounts will not be
includable twice in CorporationA's saes factor, once as received by Corporation A and
once as receved by the LLC. Furthermore, such amounts will be included in
Corporation A's sdes factor numerator only to the extent these amounts are from "sdes’
of the LLC "inthis state” as defined by IC 6-3-2-2(€) and ().

The Depatment, also, rules that amounts received by CorporationA in an agency
cgpacity on behdf of the Collaterd Agent will not be included in its Indiana saes factor.

10.  The recepts from the sde of the LLC's Senior Notes to third-party lenders will
not be included in Corporation A's sales factors.
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RULING

Pursuant to Treas. Reg. Section301.7701-3(b)(1)(ii), Internal Revenue Code Section 63,
IC 6-3-1-3.5 and IC 6-3-1-11, a single member LLC that is disregarded as an entity for
federd income tax purposes is, dso, disregarded for Indiana adjusted gross income tax
purposes. IC 6-3-1-35 and IC 6-3-1-11 provide that Indiana corporate adjusted gross
income tax is based on Internd Revenue Code Section63 "taxable income' with
modifications. The Depatment rules, therefore, that for adjusted gross and supplementa
net income tax purposes, the Senior Notes will be treated as notes of Corporation A and
the receipts from the sde of the LLC's Senior Notes to third-party lenders will not be
included in Corporation A's sales factor.

11. In determining the gpplicability of Indianads throw-back rule found at 1C 6-3-2--
2(e)(2)(B) to Corporation A, no receipts from the sae of product by the LLC will
be included in CorporationA's Indiana sdes factor numerator if the sde was into
a dtate where either Corporation A or the LLC istaxable.

RULING

Pursuant to Treas. Reg. Section301.7701(b)(1)(ii), Internal Revenue Code Section63,
IC 6-3-1-3.5 and IC 6-3-1-11, a single member LLC is ignored as an entity separate from
its owner for federd income tax and Indiana adjusted gross income tax purposes. The
Depatment rules, therefore, that in determining the agpplicability of Indianas throw-back
rule found at 1C 6-3-2-2(€)(2)(B) to Corporation A, no receipts from the sae of products
will be incuded in CorporationA's Indiana sdes factor numerator if the sde was into a
state where either Corporation A or the LLC istaxable.

Corporation A submitted the following datements addressing sdesluse tax issues for
Departmentd review:

1 Corporation A will be entitled to an exemption from Indiana sdes and use tax on
dl Inventory that it sdls to the LLC a the commencement of this financing
arrangement. Such sale will not make that Inventory taxable to Corporation A.

RULING

The Depatment recognizes that this inventory securitizetion is in substance only a
financing arangement and that Corporation A will continue to peform al of the same
activities it currently performs as a manufecturer.  For that reason, the Department
concludes that the inventory securitization as a financing arangement, should have no
impact on the sdes/use tax liabilities of Corporation A and tha the sdes of Inventory to
the LL.C should have no sdes/use tax consequences.

Therefore, prior to the implementation of the financing arangement (inventory
securitization) CorporationA, as a manufecturer, is entitlted to purchase tangible persond
property exempt from sles/use tax under IC 6-2.5-5 et seq., including IC 6-2.5-5-5.1 and
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IC 6-2.5-5-6. Subsequent to the implementation of the financing arrangement
Corporation A remains digible as a manufacturer for these same exemptions because the
sde of Inventory to the LLC, which is made as an integrd part of the implementation of a
financing arrangement, does not make that Inventory taxable to CorporationA. The
Depatment rules, therefore, that CorporationA will be entitted to exemption from
sdes/use tax on dl Inventory purchases that it sdls to the LLC a the implementation of

the financing arrangemernt.

2. Corporation A will be entitted to an exemption from sdes and use tax on dl
Inventory it purchases for sde to the LLC throughout this financing arrangement.

RULING

For the reasons set forth above, the sde to the LLC is not a transaction subject to
sdeduse tax. The Department rules, therefore, that Corporation A will be entitled to an
exemption from sdes/use tax on dl Inventory it purchases for sde to the LLC throughout

the financing arrangemernt.

3. The LLC will be entitled to purchase, use, store and/or consume dl Collaterd
Inventory exempt from sales and use tax.

RULING

For the reasons set forth above, the purchase by the LLC of al Collatera Inventory from
Corporation A under the financing arrangement is not a transaction subject to sdes/use
tax. The Department rules, therefore, that the LLC will be entitled to purchase, use, store
andlor consume dl Colaerd Inventory under the financing arangement from
Corporation A exempt from sdes/use tax.

4, Corporation A, as the processor of the Collaterd Inventory owned by the LLC,
will be entitled to purchase, use, store and/or consume manufacturing machinery,
tools and equipment, capitd equipment, consumables utilities, environmentd
quaity equipment and other tangible persona property, including Inventory,
exempt from sales and use tax to the same extent it does now as a manufacturer.

RULING

For the reasons set forth above, CorporationA is a manufacturer both prior to the
implementation of the financing arangement and subsequent to the implementation of
the financing arrangement. The Department rules, therefore, that Corporation A will be
entitted to purchase, use, store and/or consume manufacturing machinery, tools and
equipment, capitd equipment, consumebles, utilities, environmenta qudity equipment
and other tangible persond property, including Inventory, exempt from saejuse tax to
the same extent it does now as a manufacturer, incduding continuing to dam the utilities
excluson provided by IC 6-2.5-4-5.
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CAVEAT

This ruling is issued to the taxpayer requesting it on the assumption that the taxpayer's
facts and circumstances, as dtated herein, are correct. If the facts and circumstances
given are not correct, or if they change, then the taxpayer requesting this ruling may not
rely on it. However, other taxpayers with subgtantidly identica factud Stuations may
rely on this ruling for informationd purposes in preparing returns and meking tax
decisons. If a taxpayer rdies on this ruling and the Depatment discovers, upon
examination, that the fact Stuation of the taxpayer is different in any materid respect
from the facts and circumstances given in this ruling, then the ruling will not afford the
taxpayer any protection. It should be noted that subsequent to the publication of this
ruling, a change in a datute, a regulation, or case law could void the ruling. If this
occurs, the ruling will not afford the taxpayer any protection.

DEPARTMENT OF STATE REVENUE



